IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRI M NAL NCS.
V. :
VI NCENT J. CROCE, ET AL. : 02-819-01, -02, -03
MEMORANDUM
Dal zel I, J. Novemnber 19, 2004

The Governnent has asked us to reconsider ! our recent
opi nion holding that we | ack the authority to inpose nonspecific

and unlimted forfeiture noney judgnents. See United States v.

Croce, 334 F. Supp. 2d 781 (E.D. Pa. 2004). In support of this
request, the Government makes three argunments. First, it
suggests that we do not fully appreciate the uni queness of
crimnal forfeiture. Second, the Government insists that the
procedures that we use to order forfeiture are inappropriate.
Finally, the Governnent contends that we have incorrectly

cal cul ated the amount of nmoney to which it is entitled.

Nature of Crinmnal Forfeiture

The Governnent's nost fundanental critique of our earlier
opinion is that it fails to appreciate the significance of the
"key difference between civil and crimnal forfeitures.” Gov't

Br. at 6. As we recogni zed before, civil forfeiture proceedi ngs

YW will grant a notion for reconsideration only if "the
party seeking reconsideration shows at | east one of the follow ng
grounds: (1) an intervening change in the controlling law, (2)
the availability of new evidence that was not avail abl e when the
court [rendered its decision]; or (3) the need to correct a clear
error of law or fact or to prevent manifest injustice.” Mx's
Seaf ood Café v. Quinteros, 176 F.3d 669, 677 (3d GCr. 1999).




operate in remdirectly against property, and crimnal forfeiture

occurs through in personam procedures. Fromthis distinction,

t he Governnment concludes that civil forfeiture and crim nal
forfeiture are "inherently" different renedies. See id. at 7.
Al t hough the Governnent recognizes that "direct tracing is still
very much an essential elenent of nost civil forfeiture actions,”
id. at 5 it insists that "[s]trict tracing between the property
and the offense is another artifact of civil forfeiture that does
not carry over into crimnal forfeiture," id. at 8.

The Governnent's obsessive enphasis on tracing m sses the

point. See generally id. at 5-19 (returning tinme and again to

the issue of whether crimnal forfeiture requires tracing). W

mentioned tracing in our earlier opinion only to point out that

United States v. G nsburg, 773 F.2d 798 (7th Cr. 1985) (en
banc), was a case about tracing and, in part for that reason, was
unpersuasive. See Croce, 334 F. Supp. 2d at 791-92. A tracing
case was unpersuasive to us because the case here has nothing to
do with tracing. W did not refuse to enter forfeiture noney

j udgnent s agai nst the defendants because the Governnent had
failed to trace the proceeds of their noney |laundering. |ndeed,
we explicitly recognized that 21 U S.C. 8§ 853(p) obviates any
need for tracing in this case because that provision authorizes
the forfeiture of substitute assets in lieu of the assets
"involved in" or "traceable to" property involved in noney

| aundering. See Croce, 334 F. Supp. 2d at 784. Though we agree

with the Governnent that it is entitled to forfeiture even if it
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cannot trace the | aundered funds to any of the assets that the
def endants now own, our agreenent on that point does not require
us to conclude that Congress authorized us to inpose nonspecific
and unlimted noney judgnents.

Apart fromthe tracing issue, we also believe that the
Gover nnent places too nmuch wei ght on the distinction between in

remcivil forfeiture and in personamcrimnal forfeiture. The

Governnent appears to believe that the very existence of this
distinction inplies that there are no material simlarities
between the two kinds of forfeiture, but we believe the
differences are, in this context, inconsequential. The
Governnent argues that our refusal to inpose nonspecific and
unlimted forfeiture noney judgnents in the crimnal context
rests on "ol der concepts derived fromcivil forfeiture |aw "
whi ch should not be relevant.? Gov't Br. at 9. In other words,
t he Governnent contends that we are treating crimnal and civil
forfeiture law simlarly when we should recogni ze that they are
fundanental ly different.

The critical difference between civil forfeiture and
crimnal forfeiture is the identity of the defendant. In civil
forfeiture, the Governnent proceeds against a thing (rem. In

crimnal forfeiture, it proceeds against a human bei ng

> This point conveniently ignores our discussion of
forfeiture of estate in crimnal cases, the historical practice
nost anal ogous to contenporary crimnal forfeiture. See Croce,
334 F. Supp. at 786-87. It also ignores the definitional and
structural argunments upon which our opinion rests. See id. at
785, 794.



(personam). Any differences between civil forfeiture and
crimnal forfeiture arise fromthe practical and theoretica
consi derations inplicated when the Government proceeds agai nst an
i nani mat e obj ect or a person.

The Governnent correctly points out that civil forfeiture
j udgnents can never be nonspecific and unlimted because
particular itens of property are the only defendants in those in
rem proceedi ngs. At best, the Governnment m ght have argued that,
in this case, we should ignore the nonspecific and unlimted
character of civil forfeiture judgnents because there are
practical and theoretical reasons for such limtations in the
civil context (where the inani mate defendant has no capacity to
own anything) that do not exist in the crimnal context (where
t he human def endant has the capacity to own property).

The Governnent's argunent, however, is far nore expansive.
It argues not that the character of a civil forfeiture judgnment
is irrelevant to this case, but that it is highly relevant.
Because civil forfeiture judgnents cannot be nonspecific and
unlimted and because civil forfeiture is different fromcrimnal
forfeiture, the Governnment concludes that crimnal forfeiture
judgnents nmay be nonspecific and unlimted. |In place of such
syl | ogi sns, we had hoped that the Governnent woul d provide a
practical or theoretical justification for distinguishing between

the characters of crimnal and civil forfeiture judgnents, but,



unfortunately, it has not offered any such justification.?

In short, the Governnent believes that civil and crimnal
forfeiture are so different that Congress could not have intended
for a crimnal forfeiture judgnent to share any characteristics
with a civil forfeiture judgnent. Although there are differences
between crimnal and civil forfeiture, the Government has not
articul ated any reason why a crimnal forfeiture judgnment may be
nonspecific and unlimted.

Had Congress intended for crimnal forfeiture to be
"inherently" different fromcivil forfeiture, it would have

chosen a different word to describe the penalty. For exanpl e,

® The Governnent does cite many cases for the proposition
that "crimnal forfeiture does not require proof of a link
bet ween the property and the offense.” Gov't Br. at 9-10. Be
that is it may, these cases focus on the tracing issue, which we
have al ready explained is not relevant to whether we have the
authority to inpose nonspecific and unlimted forfeiture noney
j udgnent s.

The Governnent also insists that "the courts appear to be
unani mous in holding that a defendant nmay be ordered to pay a
j udgnent equal to the value of the proceeds of a fraud or drug
of fense, or the value of the property |aundered in a noney
| aundering offense.” 1d. at 10. W have carefully reviewed the
Rl CO and noney | aundering cases on which the Governnent
principally relies, and they all (1) assune that the defendant
has sufficient assets to discharge the forfeiture noney judgnent;
(2) fail to discuss whether the court may inpose a forfeiture
noney judgnent in an anount greater than the defendant's net
worth; and/or (3) are unpersuasive for the reasons explained in
our earlier opinion.

Though many courts have authorized the inposition of
forfeiture noney judgnments without inquiring into whether the
def endant had an ability to pay them neither the defendants nor
t he judges in those cases ever considered the prior question of
whet her that approach was proper. Thus, those decisions do not
hold that inposing a forfeiture noney judgnent is proper.

We find unpersuasive the few cases explicitly uphol ding the
propriety of the practice, as we explained in our earlier
opi ni on.



Congress m ght have used the word "fine" to denote a nonspecific
and unlimted forfeiture noney judgnent fromwhich a fine is

i ndi stingui shabl e. Because Congress chose to inport "forfeiture”
into the crimnal code, we nust conclude that it intended to
enbrace traditional understandings of civil forfeiture, except
where practical or theoretical considerations require adjustnent

of those received understandi ngs.

1. Forfeiture Procedure

The CGovernnent al so argues that Federal Rule of Crim nal
Procedure 32.2(e) would not make sense if we lack the authority
to inpose nonspecific and unlimted forfeiture noney judgnents

because "to use the forfeiture laws to satisfy [any] npbney

judgnent . . . the government nust return to the court pursuant
to Federal Rule 32.2(e) . . . and ask the court to order the
forfeiture of a specific itemas a substitute asset.” Gov't Br.

at 23 (enphasis added). Because this description clearly over-
sinmplifies the law, * the Governnent apparently invokes Rul e
32.2(e) only as further evidence that courts routinely enter
forfeiture noney judgnments. W have al ready expl ai ned, however,

that the history of the Rule belies this conclusion. See Croce,

334 F. Supp. 2d at 785 n.12. Though the Governnent attenpts to

si destep our analysis by reporting "inside information," see

* I ndeed, the Governnent concedes that, if we entered a
forfeiture noney judgnent inits favor, it would not actually
have to invoke Rule 32.2(e) because it could "enforce a noney
j udgnent under the Federal Debt Collection Procedures Act." See
Gov't Br. at 23 n. 14.



Gov't Br. at 19 n.13,° we cannot rely on unsworn hearsay as a
basis for reconsidering our opinion, and, in any event, that
hearsay (for what it is worth) in no way underm nes our analysis.
Still, in view of our holding, we shall explain further how
we shall conduct crimnal forfeiture proceedings. After a
defendant is convicted, we shall -- absent a waiver fromthe
parties -- instruct a jury to determ ne which of his property is
subject to forfeiture. W shall also instruct the jury to
determ ne the anmount of noney to which the Governnment is entitled
to forfeiture, if the Government seeks forfeiture of substitute
property. Once we have ascertained the anount of noney to which
the Governnent is entitled, we shall provide the Governnent with
an opportunity to request the forfeiture of specific itens of
property (including specifically identified currency or accounts)

as substitute assets in (partial) satisfaction of the forfeiture

to which it is entitled. In the situation with which we are
concerned -- i.e., when the anount of forfeiture to which the
Governnent is entitled exceeds the defendant's net worth -- our

procedure will allow the Governnent to obtain forfeiture of al
of a defendant's property, w thout subjecting himto a
nonspecific and unlimted forfeiture noney judgnent that Congress

has not authori zed.

[11. Amount of Forfeiture

® The report nerely infornms us that the Government's view
here is the sane as what it conveyed to the Rules' Advisory
Commttee, but as to which that Conmttee took "no position".
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The Governnent's third ground for reconsideration is that we
i nproperly cal cul ated the anmobunt of forfeiture to which it is
entitled. Qur opinion explained that, pursuant to 18 U S.C. §
982, the Governnent was entitled to forfeiture of up to
$2,171,043.45 from each defendant because they had been convi cted
of nmoney | aundering. See Croce, 334 F. Supp. 2d at 795. The
Governnent correctly notes, however, that our opinion did not
consi der that the defendants' convictions for mail fraud® and
interstate transportation of noney taken by fraud’ m ght subject
themto additional forfeiture pursuant to 18 U.S.C. § 981.

Section 981 subjects to civil forfeiture "[a]ny property,
real or personal, which constitutes or is derived from proceeds
traceable to . . . any offense constituting 'specified unlawf ul
activity' (as defined in [18 U.S.C. 8§ 1956(c)(7) . . . )."?® See
18 U.S.C. §8 981(a)(1)(C (2004). Al though § 981 deals with civil
forfeiture, 28 U. S.C. 8§ 2461(c) requires us to order the crimna
forfeiture of any of a convict's property that would be subject
to civil forfeiture, provided that "no specific statutory
provision is nmade for crimnal forfeiture upon conviction."

Here, 18 U . S.C. 8§ 982(a)(2)(A) is a specific statutory provision

® 18 U.S.C. § 1341 (2004).
718 U.S.C. § 2314 (2004).

® Mail fraud and interstate transportati on of noney taken by
fraud are both "specified unlawful activities." See 18 U S.C. 8§
1956(c)(7)(A) (2004) (listing anong "specified unl awf ul
activities" any offense under 18 U . S.C. § 1961(1)); 18 U.S.C. 8§
1961(1) (B) (2004) (including acts indictable under 18 U.S.C. §
1341 or 18 U.S.C. 8§ 2314 anong types of "racketeering activity").
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made for crimnal forfeiture upon conviction of mail fraud, see

also Croce, 334 F. Supp. 2d at 784 n. 10, so 8§ 2461(c) does not

authorize us to order crimnal forfeiture of mail fraud

proceeds.® Cf. United States v. Grass, No. 02-146, 2002 U.S.

Dist. LEXIS 26045 (M D. Pa. Dec. 17, 2002) (Ranmbo, J.) (applying
simlar reasoning to conclude that Governnment is not entitled to
crimnal forfeiture of proceeds fromwre fraud). W shall not,
therefore, order forfeiture as a result of defendants' mail fraud
convictions. On the other hand, 8 2461(c) does require us to
order crimnal forfeiture of the defendants' proceeds fromtheir
interstate transportation of noney taken by fraud because no
ot her federal statute provides for crimnal forfeiture of such
pr oceeds.

Still, we cannot order the forfeiture of proceeds from

interstate transportation of noney taken by fraud that occurred

® Though it did not, the Government might have argued that
there is no specific statutory provision made for the type of
mai | fraud of which the defendants were convicted because their
of fenses did not "affect[] a financial institution" and §
982(a)(2)(A) only permts crimnal forfeiture when mail fraud
affects financial institutions. W could not accept this
argunent even if the Governnment had nade it because we read §
2461(c) as requiring crimnal forfeiture only in those cases
where Congress had not specifically considered whether, and to
what extent, to authorize crimnal forfeiture. 1In §
982(a)(2)(A), Congress clearly considered the circunstances in
which it intended to include crimnal forfeiture anong a
convict's punishnments for mail fraud, and it concl uded that
crimnal forfeiture was only appropriate when the mail fraud
affected a financial institution (which Independence Bl ue Cross
is not). It seens highly unlikely that, in passing the broad
| anguage of 8§ 2461(c), Congress intended to silently renove the
[imtations on crimnal forfeiture in mail fraud cases that it
had carefully inserted into 8 982(a)(2)(A).
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before April 25, 2000 because that is the date when proceeds of
"specified unlawful activity" becanme subject to crimnal
forfeiture. See Cvil Asset Forfeiture Reform Act of 2000, Pub.
L. No. 106-185, 114 Stat. 202. O the five counts of conviction
for interstate transportation of noney taken by fraud, three
counts (5, 6, and 7) took place before April 25, 2000, so the
Governnent is not entitled to any forfeiture as a result of those
convictions. The crimes that formthe basis of counts 8 and 9,
however, occurred after April 25, 2000, so the Governnent is
entitled to forfeiture of the proceeds fromthose crines, or
$61,904.70. Wien that anmpunt is added to the $2,171,043.45 in
forfeiture to which the defendants' noney | aundering convictions
entitled the Governnent, it becones clear that our original
opi ni on shoul d have recogni zed that the Governnment was entitled

to forfeiture of up to $2,232,948. 15 from each def endant.

| V. Concl usion

W remai n convinced of the fundanental soundness of our
original opinion. Although the Government has cited many cases
that inplicitly, or even explicitly, approve of the entry of
forfeiture noney judgnments, few of those cases have consi dered
the issue closely. For the reasons explained in our first
opi nion, and anplified herein, we do not find those few cases
per suasi ve

Despite our continued reticence to enter forfeiture noney

j udgnents agai nst the defendants here, the Governnent has shown
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that it is entitled to forfeiture of up to $2,232,948. 15 from
each defendant, $61,904.70 nore than we initially recognized. W
shall therefore grant its notion for reconsideration only to the
extent that we nust reconsider the anpunt of forfeiture to which
it is entitled and shall direct it to file nmotions for forfeiture
orders before the end of the year

An appropriate Order follows.

BY THE COURT:

/sl Stewart Dal zell, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA ) CRI M NAL NOS.
V.
VI NCENT J. CROCE, ET AL. ) 02-819-01, -02, -03
ORDER

AND NOW this 19th day of Novenber, 2004, upon
consi deration of the Governnent's notion for reconsideration
(docket entry # 205), and in accordance with the acconpanying
Menmorandum it is hereby ORDERED that:

1. The Government's notion for reconsideration is
GRANTED | N PART,;

2. By Decenber 30, 2004, the Governnent shall FILE
notions for forfeiture orders agai nst Croce, Rose, and Quattrone;
and

3. By January 14, 2005, defendants shall FILE

responses to the Governnent's notions for forfeiture orders.

BY THE COURT:



[s/ Stewart Dal zell,

J.
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